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STATEMENT OF THE CASE
Nature Of The Case
Luis Alvarez-Martinez appeals from the district court's order revoking his
probation, claiming (1) the district court abused its discretion in deciding to
revoke his probation, and (2) the Idaho Supreme Court denied his right to due
process by refusing his request to augment the record with the presentence
investigation report in a separate case.

Statement Of Facts And Course Of The Proceedings
After observing several driving infractions, Officer Nathan Silvester
conducted a traffic stop on Alvarez-Martinez. (R., p.13.) Alvarez-Martinez was
unable to produce a driver's license and a search of the NCIC database revealed
that he had an outstanding warrant.

(R., p.13.)

Officer Silvester arrested

Alvarez-Martinez on the warrant and, pursuant to a search of Alvarez-Martinez's
vehicle incident to arrest, Officer Silvester discovered a glass pipe with
methamphetamine residue. (R., p.13.)
The state charged Alvarez-Martinez with, and he pied guilty to, possession
of methamphetamine.

(R., pp.23-24, 27-41; see generally 1/5/2009 Tr.)

The

court imposed a unified four-year sentence with two years fixed, but suspended
the sentence and placed Alvarez-Martinez on probation for five years.
pp.45-50.)

(R.,

Approximately eighteen months later, the state filed a motion to

revoke probation, alleging Alvarez-Martinez violated the terms of his probation by
committing two new crimes -

possession of a controlled substance and

inattentive driving. (R., pp.56-60.) Alvarez-Martinez admitted both violations and

1

the district court revoked his probation and ordered his sentence executed. (R.,
pp.57, 72, 74-77.) Alvarez-Martinez filed a timely notice of appeal from the order
revoking probation. (R., pp.79-81.)

2

ISSUES
Alvarez-Martinez states the issues on appeal as:
1.
Did the district court abuse its discretion when it revoked Mr.
Alvarez-Martinez's probation?
2.
Did the Idaho Supreme Court deny Mr. Alvarez-Martinez due
process on appeal when it precluded him from augmenting the
record on appeal with a pre-sentence investigation report
considered by the district court and critical to Mr. Alvarez-Martinez's
claim that the district court erred in revoking his probation?
(Appellant's Brief, p.7.)

The state rephrases the issues on appeal as:
1.
Has Alvarez-Martinez failed to meet his burden of establishing the district
court abused its discretion by revoking probation after Alvarez-Martinez admitted
violating his probation by committing two new criminal offenses?
2.
Has Alvarez-Martinez failed to establish his due process rights were
violated when the Idaho Supreme Court denied his request to augment the
record on appeal in this case with a presentence report in a separate case?
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ARGUMENT
I.
Alvarez-Martinez Has Failed To Establish The District Court Abused Its
Discretion In Revoking His Probation
A.

Introduction
Alvarez-Martinez argues the district court abused its discretion in revoking

his probation because he only has two felony convictions, "he is capable of
employment," and "[t]here is no logical reason why Idaho's taxpayers should pay"
to incarcerate "an individual whose crimes arise only out of his apparent drug
addiction, and who is going to be removed from the county anyway." (Appellant's
Brief, pp.8-9.)

None of Alvarez-Martinez's arguments establish an abuse of

discretion.

B.

Standard Of Review
The decision to revoke probation is reviewed for an abuse of discretion.

State v. Sanchez, 149 Idaho 102, 105, 233 P.3d 33, 36 (2009) (citing State v.
Lafferty, 125 Idaho 378,381,870 P.2d 1337, 1340 (Ct. App. 1994)).

C.

Alvarez-Martinez Has Failed To Establish The District Court Abused Its
Discretion In Revoking His Probation After Alvarez-Martinez Illegally
Returned To The United States And Committed New Criminal Offenses
In reviewing a probation revocation decision, this Court employs a two-

step analysis.

Sanchez, 149 Idaho at 105, 233 P.3d at 36 (citation omitted).

First, the Court considers whether the defendant violated his probation.

&

"If it

is determined that the defendant has in fact violated the terms of his probation,
the second question is what should be the consequences of that violation."
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!9..:.

A

district court's decision to revoke probation is a discretionary one that will not be
overturned on appeal absent an abuse of that discretion.

~

Alvarez-Martinez

has failed to meet his burden of establishing the district court abused its
discretion in this case.
On appeal, Alvarez-Martinez does not challenge the finding that he
violated the terms of his probation, nor could he given that he admitted the
violations to the district court. (R., pp.57, 72.) Instead, Alvarez-Martinez claims
the district court abused its discretion in deciding to revoke probation, citing his
limited felony record, his capacity for employment, and the "patent irrational[ity]"
of paying to incarcerate him in Idaho "assuming [he] will again be subject to
removal from the United States." (Appellant's Brief, pp.8-9.) None of AlvarezMartinez's arguments, however, demonstrate an abuse of discretion by the
district court.
"In determining whether to revoke probation a court must examine
whether the probation is achieving the goal of rehabilitation and is consistent with
the protection of society." State v. Hanson, 150 Idaho 729, _ , 249 P.3d 1184,
1188 (Ct. App. 2011) (citations omitted).

Alvarez-Martinez's probation was

clearly not achieving the goal of rehabilitation, nor was it consistent with the
protection of society.
The genesis of Alvarez-Martinez's

probation

revocation

was the

commission of two new criminal offenses. Most significantly, following a traffic
stop on July 4, 2010, which was conducted due to suspicion that AlvarezMartinez was driving under the influence, Officer Jaime Hall discovered Alvarez-
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Martinez was in possession of cocaine and methamphetamine. (R., p.60.) While
Alvarez-Martinez believes incarceration on his original "relatively minor offense"
of possession of methamphetamine is unwarranted (Appellant's Brief, p.9),
whether incarceration would have been appropriate at the time judgment was
entered is not the question.

Rather, the question is whether probation was

achieving the goals of rehabilitation and protection of society.
Idaho at

Hanson, 150

249 P.3d at 1188. The fact that Alvarez-Martinez continued to use

drugs and was apparently driving under the influence 1 demonstrates that
probation was achieving neither objective.

(R., pp.60-63.)

The district court

correctly noted as much in revoking Alvarez-Martinez's probation.

(10/4/2010

Tr., p.40, Ls.5-19.)
With respect to Alvarez-Martinez's reliance on his limited felony record
and his ability to be employed, neither factor supports continuing him on
probation.

This is especially true given his actual employment history, which

amounted to one year (PSI, p.5), and the fact that his second felony offense was
committed while on probation for the first felony and was the same type of crime
for which he was on probation.
Alvarez-Martinez's

primary claim,

that it is "patently irrational" to

incarcerate him in light of the likelihood of deportation, is disingenuous. When
the district court originally imposed sentence in 2009, Alvarez-Martinez was not
in the United States legally and, in fact, he had previously been deported in 2005
1

It appears Alvarez-Martinez was originally charged with driving under the
influence, but ultimately pied to inattentive driving. (10/4/2010 Tr., p.33, Ls.8-9,
p.36, Ls.5-12.)
6

and 2008. (2/17/2009 Tr., p.23, Ls.13-15; PSI, p.6.) As a result, the court placed
Alvarez-Martinez on "court probation" and advised him that if he was deported
and returned to the United States, he "must do so legally and report within 48
hours of [his] return to the nearest Idaho Department of Probation and Parole
office." (2/17/2009 Tr., p.26, Ls.11-19; PSI, p.7.) Alvarez-Martinez was again
deported, but obviously returned to the United States and, upon doing so, failed
to report to the Department of Probation and Parole as required.
10/4/2010, p.34, Ls.1-5.)

(R., p.60;

Rather, he continued to engage in illegal behavior.

Exactly why Alvarez-Martinez thinks it appropriate to continue his probation given
the likelihood of deportation rather than have the taxpayers pay for his
incarceration is perplexing given his history. The taxpayers of the State of Idaho
continue to expend resources on Alvarez-Martinez's illegal presence in the
United States whether he is incarcerated or not; since his incarceration is clearly
the best way to protect society and potentially rehabilitate him, revocation of his
probation was far from an abuse of discretion. Alvarez-Martinez has failed to
establish otherwise.

11.
Alvarez-Martinez Has Failed To Establish A Violation Of His Due Process Rights
On Appeal
In conjunction with his probation violation disposition hearing, the district
court imposed sentence in the 2010 felony possession case that formed one of
the bases for Alvarez-Martinez's probation revocation. {See generally 10/4/2010
Tr.) At that joint disposition/sentencing hearing, the district court indicated it had
ordered, and received, a presentence report "based on the new charge."
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(10/4/2010 Tr., p.31, Ls.10-12.)
presumed

consideration

of,

Based on the court's reference to, and

the 2010

presentence

report at the joint

disposition/sentencing hearing, Alvarez-Martinez, on the date his brief was due
on second extension, filed a motion to augment the record with the 201 O
presentence report and to suspend the briefing schedule "pending the lodging
and service of that PSI." (Motion to Augment Record and Motion to Suspend
Briefing Schedule filed June 1, 2011.) The Idaho Supreme Court denied the
motion without comment.

(Order Denying Motion to Augment Record and to

Suspend Briefing Schedule dated July 11, 2011.)
Alvarez-Martinez asserts the Idaho Supreme Court denied him due
process when it "refus[ed] to augment the record on appeal with the [201 OJ
presentence investigation report."

(Appellant's Brief, p.11.)

According to

Alvarez-Martinez, the 2010 report is "directly relevant to the issue of whether
probation should have been revoked" because the "district court reviewed that
report and considered its contents while deciding to revoke his probation."
(Appellant's Brief, p.11.) While it is true that the district court reviewed the 2010
presentence report in preparation for the joint disposition/sentencing hearing,
Alvarez-Martinez's claim that the absence of the report in the record on appeal
deprived him of due process fails because the report is not necessary to provide
an adequate record of the district court's revocation decision at issue in this
appeal.
A defendant in a criminal case has a due process right to "a record on
appeal that is sufficient for adequate appellate review of the errors alleged
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regarding the proceedings below." State v. Strand, 137 Idaho 457,462, 50 P.3d
472, 477 (2002) (citing Draper v. Washington, 372 U.S. 487 (1963); Lane v.
Brown, 372 U.S. 477 (1963); Eskridge v. Washington State Bd. Of Prison Terms
and Paroles, 357 U.S. 214 (1958); Griffin v. Illinois, 351 U.S. 12 (1956)). The
record in this case is more than adequate to review the district court's revocation
decision. Included in the record are all of the pleadings related to the original
charge against Alvarez-Martinez, the motion to revoke probation, and the district
court's decision on that motion. (See generally R.) The record also includes the
PSI prepared in relation to the charge for which Alvarez-Martinez was placed on
probation and transcripts of the guilty plea, sentencing, admit/deny, and
disposition hearings in that case.

(See generally Tr.)

While the state

undoubtedly noted some of the circumstances from the 2010 possession case
(10/4/2010 Tr., pp.33-35), which Alvarez-Martinez argues were "apparently
gleaned from the new report" (Appellant's Brief, p.13), the facts of the 201 O case
were not mentioned by the court in its decision to revoke probation. Instead, the
court noted probation was not achieving the goal of rehabilitation and was not
consistent with the protection of society based on the fact that "a new felony drug
charged occurred." (10/4/2010 Tr., p.40, Ls.5-19.) Moreover, the district court
(and prosecutor) could have just as easily "gleaned" the information regarding
the circumstances of the 201 O possession case from the Affidavit in Support of
Complaint filed in relation to that case, which was attached to the motion to
revoke probation filed in this case. (R., pp.62-63.)

9

There was also nothing of significance about the 2010 presentence report
noted by Alvarez-Martinez at the disposition/sentencing hearing. (10/4/2010 Tr.,
pp.31-32, 35-39.) Alvarez-Martinez nevertheless argues on appeal that because
the information typically contained in a presentence report is "relevant to the
question of whether probation should have been revoked" and "whether the
original sentence should have been ordered into execution," due process
requires that the 2010 report be augmented to the record in this case.
(Appellant's Brief, p.13.) The standard information in a presentence report is,
however, also available in the 2009 presentence report, which is contained in the
record on appeal. It is difficult to imagine why adding a report prepared eighteen
months later would offer anything of significance, much less something "likely ...
mitigating" (Appellant's Brief, p.14), particularly since it appears Alvarez-Martinez
spent the intervening period between the two reports being deported, returning to
the United States illegally, committing new crimes, and being incarcerated.
In short, Alvarez-Martinez has failed to establish any due process violation
resulting from the Idaho Supreme Court's denial of his request to include in the
record on appeal in this case, the presentence report prepared in relation to his
2010 case.
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CONCLUSION
The state respectfully requests this Court affirm the district court's order
revoking Alvarez-Martinez's probation.
DATED this 4th day of October, 2011.

Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 4 th day of October, 2011, served a
true and correct copy of the attached BRIEF OF RESPONDENT by causing a
copy addressed to:
ERIK R. LEHTINEN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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